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HOUSE OF LORDS. 


 (@REGORE-: ner Appellant. 


HARRY VERELST, ;; A - Reſpondent. 


De Reſpondent's CASE. 


HE Appellant having brought his Action in the Court of Common-Pleas at Weſtminſter againſt the Re- 
ſpondent, and declared in ſuch Action for a ſuppoſed Aſſault and falſe Impriſonment of him by the Re- 
pondent, at Hindaſtan, on the 14th day of March 1768 ; and in ſuch Declaration alledged ſeveral Mat- 
ters ſpecially in aggravation of Damages, ſuch as the Loſs of his Property and Health, and his being 
deprived of ſeeking his Livelihood and Subſiſtence, and attending to his neceſſary Buſineſs and Affairs, 
ages laid in the and the Care and Preſervation of his Goods and Effects, and laid his Damages in ſuch Declaration at 20,000). : And 
ration 20,000]. the Reſpondent being, at the Time the Cauſe of Action is ſuppoſed to have arilen, reſident in Calcutta, in the Eaſt- 
Indies, and being then Preſident and Governor of Fort-Milliam there, under the United Company of Merchants of 
England trading to the Eaſt- Indies, and acting under their Authority, and in ſuch his public Capacity, in whatever 
was done by him reſpecting the Appellant : And many material Witneſſes for the Reſpondent being Natives of, or 
reſident in, the Eaſt- Indies, and there being many public and private Records and Papers there which would be very 

| material Evidence for the Reſpondent, and neceſſary to be produced and proved on the Trial of the {aid Action, 
fled in the Ex- The Reſpondent was adviſed to file, and did file his Bill in his Majeſty's Court of Exchequer at Meſtminſter, 


"hy —_ 3 againſt the Appellant ; ſtating (among other Things), That by an Act of Parliament paſſed in the gth and 10th 
4h and zoth of Years of the Reign of his late Majeſty King William the Third, intitled, * An Act for raiſing a Sum not exceeding 
aum the Third, Two Millions upon a Fund for Payment of Annuities, after the Rate of 87. per Cent. per Ann. and for ſettling the 
Trade to the Eaft- Indies,” his ſaid late Majeſty was empowered, by Letters Patent under the Great Seal of England, 
to incorporate all ſuch Perſons and Corporations, who ſhould ſubſcribe towards raiſing the Money directed to be raiſed 
in and by the ſaid Act, and who ſhould deſire the ſame, by ſuch proper Names as his Majeſty ſhould think fit, to be 
one Company, with Power to manage and carry on their Trade to the Eaſt- Indies, and other the Limits in the ſaid 
Act mentioned, by a Joint Stock; and to have a Perpetual Succeſſion and a Common Seal; and with a Power to 
grant and take, ſue and be ſued, and to chooſe their own Managers or Directors, and. Officers, from Time to 
Time; and ſuch other Powers and Clauſes, as ſhould be neceſſary or requiſite for the carrying on of ſuch Trade, and 
ſhould be reaſonable for his Majeſty to grant : And that it ſhould be lawful for his ſaid late Majeſty, by his Charter 
of Incorporation, to impower ſuch Company as ſhould be erected to. trade with a Joint Stock, as atoreſaid, and 
their Succeſſors, to make reaſonable Laws, Conſtitutions, Orders, and Ordinances, from Time to Time, for the 
good Government of the ſaid Trade to the Eaſt-Indies, and other the Parts in the ſaid Act mentioned, and of the 
Traders, Factors, Agents, Officers, and others concerned in the fame, and to inflict reaſonable Penalties and Puniſh- 
ments, by Impriſonments, Mul&s, Fines, and Amerciaments, for any Breach or Breaches thereof ; and to levy 
ſuch Mulcts, Fines, or Amerciaments to the Uſe of ſuch Company: And that ſuch Perſons or Corporations as, in 
Purſuance of that Act, ſhould have a Right and Power to trade to the Eaſt-Indies, and other the Parts in the ſaid 
Act mentioned, from and after the 29th Day of September 1698, ſhould uſe and enjoy the whole and ſole Trade and 
Traffick, and the only Liberty, Uſe, and Privilege, of trading, trafficking, and exerciſing the Trade or Buſineſs of 
Merchandize to and from the Eaſt- Indies, in the Countries and Parts of A/ia and Africa, and to and from all the Iſlands, 
Ports, Havens, Cities, Towns, and Places of Ala, Africa, and America, or any of them, beyond the Cape of Bona Eſpe- 
ranza, to the Streights of Magellan; and that the ſaid Eaſt-Indies, or the Iflands, Havens, Ports, Cities, Towns, or 
Places within the Limits before mentioned, or any of them, ſhould not, after the ſaid 29th Day of September, 1698, 
be viſited, frequented, or haunted, by any other of the Subjects of his Majeſty, his Heirs or Succeſſors, during 
ſuch Time as the Benefit of Trade thereby given, or intended to be given, to the Sublcribers or others, ought to 
continue by virtue of the ſaid Act of Parliament. | | „ 
ee The Bill alſo ſtated, That his ſaid late Majeſty King Villiam the Third, in and by his Letters Patent under the 
Engl: Company Great Seal of England, dated at Weſtminſter the 5th Day of September 1698, did, in Purſuance of the Powers and 
ing to the Eaſt- Clauſes for that Purpoſe contained in the ſaid Act of Parliament, and by virtue of his Prerogative Royal, for him- 
2 ſelf, his Heirs and Succeſſors, give, grant, make, ordain, conſtitute, declare, appoint, and eſtabliſh, that the 
Subſcribers therein named, and every of them, and all Perſons and Bodies Politic and Corporate deriving under 
them, who ſhould have or be intitled to any Share or Intereſt in the Fund ſettled by the ſaid Act, ſhould be One 
Body Politic and Corporate, by the Name of the Engliſi Company trading io the Eaſt-Indies , and that they and their 
Succeſſors ſhould have Perpetual Succeſſion, and a Common Seal, and purchaſe, ſue and be ſued, as a Body Politic 
and Corporate; and that the ſaid Engliſi Company trading to the Eaſt- Indies, and their Succeſſors, ſhould and might, 
for ever thereafter, as well by themſelves as by ſuch Factors, Agents, or Servants, as they ſeverally ſhould think 
fit to intruſt, freely traffic and uſe the Trade of Merchandize, in ſuch Places, and by ſuch Ways and Paſſages, as 
were then already frequented or diſcovered; or which ſhould be thereafter found out, as they ſeverally ſhould eſteem 
beſt for them, unto and from the Eaſt-Indies, into the Countries and Parts of A/ia and Africa, and unto and from 
the Iſlands, Ports, Havens, Cities, Creeks, Towns, and Places of Afia, Africa, and America, or any of them, 
beyond the Cape of Bona Eſperanza, to the Streights of Magellan, where any Trade or Traffick of Merchandize was 
or might be uſed or had; and that, for the better managing the Affairs of the ſame Company, there ſhould be, 
from Time to Time, for ever, of the Members of the ſame Company, twenty-four Directors; and that it ſhould 
be lawful for the Members of the ſame Company, from Time to Time, to meet together for the Choice of Directors, 
and for the making of Bye-laws, Ordinances, Rules, Orders, or Directions, for the governing of the Company, or 
for any other Affairs or Buſineſs concerning the ſame: And that the ſaid Company, and their Succeſſors, and their 
Factors, Servants, and Aſſiſtants, in the J rade of Merchandize, for them and on their Behalf, and not otherwiſe, 
ſhould for ever thereafter have, uſe, and enjoy the whole, entire, and only Liberty, Uſe, and Privilege of trading, 
trafficking, and uſing the Trade of Merchandize to and from the ſaid Eaſt- Indies, and to and from all the Iſlands, Ports, 
Havens, Cities, Towns, and Places aforeſaid : And that the ſaid Company for the Time being ſhould and might 
have the Ordering, Rule, and Government of all ſuch Forts, Factories, and Plantations, as ſhould be at any Time 
thereafter ſettled by or under the faid Engliſi Company within the Eaft-Indies, or Parts before mentioned; and 
| ſhould and might name and appoint Governors and Officers, from Time to Time, in and for the ſaid Forts, Factories, 
and Plantations; and that ſuch Governors and Officers might, according to the Directions of the ſame Company, 
raiſe, train, and muſter ſuch Military Forces as ſhould be neceſſary for the Defence of the ſaid Forts, Places, and 
Plantations reſpectively. | | | 
The Bill likewiſe ſtated, that further Powers, Privileges, and Authorities being found wanting, the ſaid Com- 
| pany, from Time to Time, applied for, and obtained, Acts of Parliament for that Purpoſe : And by an Act paſſed 
' 17th Geo. Se- in the 17th Year of the Reign of his late Majeſty King Geerge the Second, It was (amongſt other Things) enacted, 
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pany of Merchants of England trading to the Eaft-Indies ſhould 
uſe, and enjoy, the whole, ſole, and excluſive Trade and Traffick, and the only 


trading and trafficking, and exerciſing the Trade and Buſineſs of Merchandize, in, to, and from the Eaft 
and into and from all the Iſlands, Ports, Havens, Coaſts, Cities, Towns, and Places between the Cape of Good- 


Hope and the Streights of Magellan, and the Limits in the ſaid Act of the gth Year of King William the Third, or 


in the ſaid Charter of the 5th of September in the 1oth Year of the ſaid Reign mentioned, in as ample and benefi. 
cial a Manner as the ſaid Company could thereby, or otherwiſe, lawfully trade thereto; and that the ſaid United 
Company ſhould at all Times thereafter, for ever, have, uſe, and enjoy, and be intitled unto, all and eyery the 
Profits, Benefits, Advantages, Privileges, Franchiſes, Abilities, Capacities, Powers, Authorities, Rights, Reme- 
dies, Methods of Suit, and all Penalties and Forfeitures and Diſabilities, Proviſtons, Matters and Things whatſo- 
ever, which by any former Act or Acts of Parliament, or by any Charter or Charters. founded thereupon, or by 
any Clauſe or Clauſes in the ſaid Acts or Charters contained, were enacted, given, granted, provided, inflicted, 
limitted, eſtabliſhed, or declared, to, for, touching, or concerning the ſaid Company, or Body Politic or Cor 

rate, either by the Name of the General Society intitled to the Advantages given by an Act o Parliament for ad- 
vancing a Sum not exceeding two Millions for the Service of the Crown of England, or the ſaid Body Politic or 


Corporate called by the Name of the Engliſh Company trading to the Eaft-Indies, or the Body Politic and Corporate 
then and now called by the Name of the United Company of Merchants of England trading to the Eaft-Indies, and not 


by that Act altered, or intended to be altered, according to the Tenor and true Meaning of the faid Acts and Char- 
ters, freed and diſcharged from all Proviſoes and Conditions of Redemption and Determination therein contained; 


and the ſame, and every of them, were thereby ratified and confirmed : And that it was thereby declared, that the 


ſame ſhould continue to be held and enjoyed, and be practiſed and put in Execution, by the faid Company, and 
their Succeſſors, for the better and more effectual ſettling and ſecuring to them, and their Succeſſors, the whole, ſole, 
and excluſive Trade to the Eaſt- Indies and Parts aforeſaid, and for preventing all other his Majeſty's Subjects 


trading thither, and for 1 their Poſſeſſions, Eſtate, and Effects, and governing their Affairs and Buſineſs, 


in all reſpects, as fully and effectually as if the ſame Profits, Benefits, Advantages, Trade, Privileges, Franchiſes, 


Liberties, Capacities, Powers, Authorities, Rights, Remedies, Methods of Suit, Penalties, Forfeitures, Diſabilities, 


Proviſions, Matters and Things, were ſeverally repeated, and at large re-enafted, in the Body of that Act. 

The Bill further ſtated, That the ſaid United Company of Merchants of England trading to the Eaft-Indies, by a 
Commiſſion under their Common Seal, bearing Date the 31ſt of May 1764, made and conſtituted the Right Hon. 
Robert Lord Clive, Baron Clive of Plaſſey in I Kingdom of Ireland, and Knight of the moſt Hon. Order of the 


Bath, to be Preſident and Governor of and for all the ſaid Company's Affairs in the Bay of Bengal, and other the 


Places and Provinces thereunto belonging in the Eaft-Indies, and allo to be their Governor and Commander in Chief of 


their Fort-William in the Bay of Bengal, and all the Towns and Territories thereunto belonging, and of all and ſin- 
oular the Forts, Factories, and Settlements, Lands, Territories, Countries and Juriſdictions belonging to them 


within the Subaſhip of Bengal, and of all the Forces which then were, or thereafter might or ſhould be employed 
for the Service of the ſaid United Company, in the ſaid Forts, Towns, and Places, and to execute all and every the 
Powers and Authorities thereunto appertaining, by the Order and Direction of the Court of Directors of the ſaid 
United Company for the Time being, and to continue in the Exerciſe of the ſame during their Pleaſure, and untill 
the contrary thereof ſhould be ſignified under the Seal of the ſaid United Company of Merchants of England trad- 
ing to the Eaſt- Indies, or under the Hands of Thirteen or more of the Court of Directors of the ſaid Company for 
the Time being: And to the end that the ſaid Robert Lord Clive might be better enabled to order and mana 

all the Affairs of the ſaid United Company, they did by the ſaid Commiſſion conſtitute and ordain William Bright- 


well Sumner, Eſq; to be 2d of their Council of Fort-William next after the ſaid Preſident Lord Clive; Brigadier Ge- 


neral John Carnac to be and continue 3d of their ſaid Council, and not to riſe to a ſuperior Rank therein; Mr. Vil- 


liam Ellis to be 4th, Mr. Charles Stafford Pleydell to be 5th, Mr. William Billers to be 6th, the Reſpondent to be tb, 
Mr. Fohn Cartier to be 8th, Mr. Warren Haſtings to be gth Mr. John Jobnſtone to be 1oth, Mr. Francis Sykes to 
be 11th, Mr. William Hay to be 12th, Mr. Randolph Marriot to be 13th, Mr. Hugh Watts to be 14th, Mr. 
Aſcanius Williams, Senior, to be 15th, and Mr. Fobn Chambers to be 16th and laſt of their ſaid Council of Fort-Wil- 


liam, for the governing and managing all the ſaid Company's Affairs in Bengal, and the Places and Provinces be- 
longing to the ſaid Company as aforeſaid: And they did thereby give and grant unto their ſaid Preſident and Go- 


vernor Robert Lord Clive, and to their Council before named, or to the major Part of them, the Council being 
duly ſummoned, full Power and Authority, from Time to Time, to rule and govern all and every their Factories 


and Servants under the ſaid Preſidency, and all the Soldiers and Inhabitants of their ſaid Fort-William, and all the 
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Towns and Territories thereunto belonging, and of all and ſingular the Forts, Factories, and Settlements, Lands, 


Territories, Countries, and Juriſdictions belonging to the ſaid Company, or within the Subaſhip of Bengal, to 
adminiſter lawful Oaths, as occaſion ſhould require, and to do and perform all ſuch ether Acts and Things, and 


to uſe and exerciſe all ſuch other Powers and Authorities, as the Preſident and Governor and his Council, in their 
ſeveral and reſpective Places, where the ſaid United Company had or ſhould have Factories, or any Places of 
Trade, were authorized to do, according to ſuch Inſtructions and Directions as the ſaid Robert Lord Clive their Pre- 


ſident, and Governor and Council aforeſaid, ſhould from Time to Time receive under the Hands of thirteen or 


more of the Court of Directors of the ſaid United Company for the Time being: And the ſaid United Company 


did thereby order and require all their Factors, Servants, Officers, and Soldiers, within the Limits of the ſaid Pre- 


ſidency, and all the People and Inhabitants of the ſaid Fort-William, and all the Towns and Territories thereunto 


belonging, to conform, ſubmit, and yield due Obedience unto him the ſaid Robert Lord Clive their ſaid Preſident and 
Governor, and his Council, accordingly : And for as much as it was altogether neceſſary, that in Caſe of the Death 


or Removal of the ſaid Robert Lord Clive, their Preſidency ſhould be provided for the Defence and Government 


thereof, they did therefore by the ſaid Commmiſſion ordain and appoint, that in ſuch Caſe, the ſaid William Bright- 


well Sumner ſhould immediately be and ſucceed in the Place and Charge of Preſident and Governor of Fort-William 
aforeſaid; and in caſe of his Death or Removal, the nezt in Degree of Council below the ſaid Brigadier General 
Carnac ſhould ſucceed in the ſaid Preſidency and Government, in as full and ample Manner, and with as large and 


ample Powers, Privileges, and Authorities, as were by the ſaid Commiſſion granted unto the faid Robert Lord Clive, 


until their further Pleaſure ſhould be known therein. 
The Bill further ſtated, That the critical Situation of the ſaid Company's Affairs in the Year 1764 making it ne- 
ceſſary to appoint a Select Committee, the Court of Directors of the ſaid Company, by their General Letter or 


Order, dated the iſt of June 1764, appointed a Committee, conſiſting of his Lordſhip, the ſaid William Brightwell _ 


Sumner, Brigadier General Carnac, the Reſpondent, and the ſaid Francis Sykes; to whom they gave full Powers to 
purſue whatever Means they ſhould judge moſt proper to attain the deſirable Ends mentioned in the ſaid Letter 


or Order; and by the ſame Letter or Order the Reſpondent was directed to ſucceed to the Government, on the 
coming away or Deceaſe of the faid William Brightwel! Sumner : And that by a General Letter or Order of the ſaid 


Court of Directors, dated the r7th of May 1766, they declared they thought it abſolutely neceſſary to continue a 
Select Committee, and ordered and directed that the ſaid Committee ſhould conſiſt of the following Members (that 
is to ſay) the ſaid Robert Lord Clive, Preſident ; the ſaid William Brightwell Sumner 2d, and to ſucceed Lord Clive; 
the ſaid Brigadier General Carnac 3d, but not to riſe higher; the Reſpondent. 4th, the ſaid Francis Sykes 5th, and 
Richard Becber 6th; and on the coming away or Deceaſe of the ſaid General Carnac, Richard Smith was to ſucceed 
him as 3d in the ſaid Committee, bur not to riſe to an higher Rank therein ; and the ſaid Robert Lord Clive, and 
the ſaid Select Committee, were authorized, on Vacancies happening, to fill them up from the Members of the Coun- 
oil; and they did thereby confirm the Powers with which their Preſident Lord Clive, and the reſt of the Select Com- 
mittee, were then already inveſted, and thereby gave them full Authority to correct Abuſes of every kind, and to 
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do every Act and Deed which might contribute to preſerve Peace, Tranquillity, Diſcipline, Harmony, Good Order, 
and Subordination in the Settlement, by ſuſpending the Offenders from their Service, be they whom they might, 


and directed that all other Perſons not under Covenants to them, who ſhould offend in any of thoſe Points, ſhould 
have their Protection withdrawn from them. | 20 
rt of Direc- 


aw The Bill likewiſe ſtated a General Letter or Order of the ſaid Court of Directors of the 8th of February 1764, 
=. 5 0 whereby they ordered, That as no Agents or Gomaſtahs were to reſide on Account of private Trade at any of the 
inland Parts of the Country, all Buſineſs on Account of licenſed Trade was to be carried on by and through the 
Means of the Company's Covenant Servants reſident at the ſeveral ſubordinate Factories, as had been uſual; and 
another general Letter or Order, dated the 24th of December 1765, whereby the ſaid Court of Directors wrote to 
the Effect following, (that is to ſay) We think it neceſſary to eſtabliſh that all Trade to be carried on within the 
« Provinces where Factories are eſtabliſhed, ſhall be carried on by our Servants at ſuch Factories, and their Agents 
only, who ſhall tranſact the Buſineſs of our other Servants, on receiving the eſtabliſhed Commiſſion, and on any 
** Retuſal to accept ſuch Commiſſion, or any Tendency to monopolize, the Servants of Calcutta, or other Parts, are 
* at Liberty to ſend their own Black Gomaſtahs, who are nevertheleſs to be accountable for their Conduct to the 
« Company's Servants, within whoſe Juriſdiction they reſide : All Diſtrits not comprehended within the Juriſdiction 
1 <* of each Subordinate, ſhall be conſidered as within the Juriſdiction of the Board of Calcutta.“ | 
er Orders The ſaid Bill likewiſe ſtated, That the Governor and Preſident, and Council of Fort-MWilliam, and the ſaid Select 
. goo fone Committee, did, from Time to Time, make and paſs, in purſuance of the ſaid Letters or Orders received from 
. Fort. the Court of Directors of the ſaid Company, ſeveral Reſolutions and Orders for calling in the ſeveral Gomaſtahs 
WS. or calling or Agents, whether Engli/h, Portugueſe, or Armenians, and likewiſe free Merchants ws unlicenſed Traders, and 
A European Stragglers; and particularly at a Conſultation held by the faid Preſident and Council at Fort-William, on 
0 the 2oth day of May 1765, they agreed and ordered, That public Advertiſements ſhould be made, enforcing their 
Orders then already given for the Return of the Engli/h, Portugueſe, and Armenian Gomaſtahs or Agents, employed 
in the ſeveral Parts of the Country, to the Preſidency, and requiring all, whoever, moſt ſtrictly, to arrive by the 
iſt Day of Auguſt then next, and their Conſtituents to give them due Notice accordingly ; and that in conſequence 
of ſuch Orders, ſeveral of the Company's Servants who had Agents up the Country, and the immediate Recall 
of whoſe Agents might be of conſiderable Loſs to them their Conſtituents, and in particular Meſſrs. Yan/ittart and 
Plowman, Mr. Skinner, Mr. Scotney, Mr. Middleton, and Mr. Keir, applied to the ſaid Committee, requeſting them 
to grant Indulgencies of further Time, of Three or Four Months, for their Agents to remain in the Country, 
which were accordingly granted them, for the collecting in and ſettling the Affairs and Effects of their Conſti- 
tuents; and it was at the ſame Time declared by the ſaid Committee, that they were reſolved to ſee the Company's 
Orders rigidly enforced at the Expiration of that Period: but the ſaid Bill further ſtated, that ſeveral of ſuch 
Gomaſtahs, notwithſtanding ſuch repeated Orders, which had iſſued not only in Conſequence of the ſaid Orders 
and general Letters from the ſaid Court of Directors, but alſo in Conſequence of the repeated Complaints againſt 
ſuch Gomaſtahs made to the ſaid Committee, and Preſident and Council, by the Nabobs and Country Powers, 
particularly Sab al Dowlah, and the Rajah Bulwant/neg, ſtill remained and traded in and about the Country. ; 
"= The Bill further ſtated, That in the Year 1766, the ſaid William Brightwell Sumner, William Ellis, Charles Stafford 
8 —_ Pleyaell, and William Billers, the 2d, 4th, 5th, and 6th in Council, died, or left India; and the ſaid General 
brcnden- Carnac being the 3d, and reſtricted by the ſaid Commiſſion from riſing higher, the Reſpondent became 2d in 
8 Council, and on Lord Clive's Abſence or Indiſpoſition acted as Governor; and on the ſaid Lord Clive's Departure 
from India, in the latter End of January 1767, became by Seniority Governor and Preſident of the ſaid Preſidency 
of Bengal, and alſo Preſident of the ſaid ſelect Committee; and that he was confirmed Governor by the ſaid 
Court of Directors, by their general Letter or Order, dated 17th May 1766; and that the Reſpondent did in all 
Things according to his beſt Judgment, as Governor, Preſident, and Member of the ſaid Council and Select Com- 
mittee tefpe&ively, and as a Servant of the ſaid United Company of Merchants of England trading to the Eaſt- 
Indies, purſue and put in Execution the Orders and Directions of the ſaid Company, and their Court of Directors, 
and uſe his beſt Endeavours to reſtore and preſerve Peace, Tranquility, due Order, and Subordination, . within the 
ſaid Preſidency of Fort-William, and Subaſhip of Bengal, and to promote and protect the Trade and Commerce 
of the ſaid Company in India, in all Matters within the Juriſdiction and Management of his Place and Office 
reſpectively, during the Time he continued in the Eaſt- Indies: but that the Appellant contriving to injure and 
' oppreſs the Reſpondent, and to extort from him a large Sum of Money, or otherwiſe to harraſs and diſtreſs him, 
had lately, and without any juſt Cauſe, Ground, or Foundation, brought an Action of Aſſault and Impriſonment, 
in his Majeſty's Court of Common-Pleas at Weſtminſter, againſt the Reſpondent, and had declared therein againſt 
him, and laid his Damages at 20,000/].: And as a Ground or Foundation for, and as the Cauſe of ſuch Action, 
the Appellant pretended, that he for many Years reſided in the Provinces of Bengal belonging to the Zaſt-India 
Company, or in ſome of the Dominions bordering upon thoſe Provinces belonging to different Princes in Hindoſtan; 
and that during ſuch Time he was concerned in Trade in a very extenſive Way, as well in his own Right, as 
Agent or Gomaſtah for Merchants of other Nations, and in particular for ſeveral Eugliſi Merchants upon Commiſ- 
ſion; and that from ſuch and other his mercantile Concerns, he had got a comfortable Livelihood or Support, and 
that his ſaid Concerns were daily growing more extenſive and profitable; and that the Reſpondent, together with 
Richard Smith, John Cartier, Richard Becher, James Alexander, Claud Ruſſel, William Alderſey, and Charles Floyer, 
contriving to ruin and oppreſs him, did ſome Time, on or about the 14th of March 1768, ſeize the Appellant, or 
' Cauſe him to be ſeized, in the Territories of the ſaid Rajah Bulwant/ing, or of the ſaid Nabob Sujab al Dowlab, in 
the Eaſt-Indies, with a Force of 30 or 60 armed Men; and that he was removed in Confinement under Guard 
from Place to Place, till he arrived at Patna and Mur/hedabad, within the Dewannee Territories of the ſaid Com- 
pany, and under the Command of their Collectors Shettabroy and Mabemed Reza Khawn , and that at the laſt of 
ſuch Places, the Appellant was confined until on or about the 23d of May 1768, and was uſed with great a8 
when ſo under Confinement; and after having travelled for the Space of 600 Miles or thereabouts, was afterwards 
diſcharged; and that thereby the Appellant was not only ſtripped of the Advantage of his Concerns in Trade, 
but alſo of the whole of his Property; and that the Appellant ſet up many other Pretences as the Ground of ſuch 
Action. 8 | | 15 | | 
Kine Bu. But the ſaid Bill charged the contrary of ſuch Pretences to be true; and that in the Month of November 1766, 
E and from that Time to March 1768, as well as before that Pericd, the Appellant was employed, or pretended to be 
employed, as Agent or Gomaſtah for one William Bolts of Calcutta, who was, before the ſaid Month of November 
1766, in the Service of the ſaid Eaſt-India Company, but had then quitted the ſame, and had no longer any 
Right to carry on Trade within the Limits deſcribed by the ſaid Charter above-mentioned, either by himſelf or 
his Agents, and for other Servants of the Company, by Commiſſion, within the Territories of the Rajah Bulwant- 
ing, or within the Government and Juriſdiction of the Nabob Saab al Dowlab, and, as well as other Gomaſtahs or 
Agents employed by the Exgliſi in the ſaid Country, was guilty of great Oppreſſion and Extortion under the 
Sanction of the Engli/a Name, and contrary to the ſeveral Reſolutions of the ſaid Preſident and Council of Fort- 
William aforeſaid, and the ſeveral Orders and Directions of the Court of Directors of the ſaid United Company of 
Merchants of England trading to the Eaſt- Indies, for the recalling of Gomaſtahs or Agents of the Engh/h from the 
Provinces, and withdrawing the Protection and Sanction of the Eugliſi Name from them, before in the ſaid Bill 
2 ſet forth, or had been guilty of great Fraud, Extortion, and Oppreſſion, in the Courſe of his Trade, and Oppo- 
| ſition to the lawful Authority of the ſaid Rajah and Sijab al Dowwlah, or one of them, and contrary to the Laws 
of their reſpective Dominions; and that the Appellant was never poſſeſſed of, or intitled to, any ſuch large Pro- 
perty in the Eaſt-Indies, or elſewhere, as he pretended; or if he was, that he did not loſe nor was deprived of 
the ſame by any ſuch Means as he pretended or if he did, or was, that he had ſince recovered or got in the 


{ame ; 


or Means whatſoever, ſtripped of the Whole or any Part of his Property by t 
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ſame: And that the Appellant never was ſeized or impriſoned, or removed under any Guards, or confined, or 


"cauſed to be ſeized or impriſoned, or removed under any Guards, or confined, by the Reſpondent; or if he was, 
that the ſame was not done without any juſt or reaſonable Cauſe; and that the — never was, by any Ways 


e Reſpondent, or greatly, or at 
all harraſſed either in Body or Mind; nor was his Life deſpaired of, nor was he treated when under Confinement 


'with any ſuch Cruelty as he pretended; or if he was,: the ſame was not done by or by. the Order of the Re- 
ſpondent; but that if the Appellant ever was ſeized, confined, impriſoned, or removed from Place to Place under 


| Guards, as he pretended, it was by the Orders and Directions of the ſaid Sujab al Dowlah and Rajah Bulwantfing, 


or One of them, for a Breach of the Laws of their Territories, and Diſobedience to their lawful Authority, and 


as Offenders againſt them, and not by the Order or Directions of the Reſpondent, or under any Authority 


derived from him; or that if the Appellant was ſeized or confined, or procured or cauſed. to be ſeized or con- 


fined, by him the Reſpondent, or under his Authority, that the Appellant was ſo ſeized and confined in the Ter- 


ritories of the ſaid Rajah Bulwantſing, and the ſaid Nabob Sujab al Dowlah, or One of them, or ſome other 
Country Power in Hindeſtan, at the Deſire, and upon the Complaint, and by and under the Order and Direction 


of the {aid Rajah or Stgiab al Dowlah, or One of them, or ſuch other Country Power, and was treated with all 


poſſible Humanity and Tenderneſs in every Reſpect; and was fo arreſted after repeated Notices and Admonitions, 


and for the neceſſary Protection of the Trade, and good Order and Government of the Territories of the ſaid 


Rajah and Stab al Dowlah, or ſuch other Country Power in the Eaſt- Indies; and that the Reſpondent no otherwiſe 


' acted therein, than as a Servant of the ſaid United Company, who were then in Amity with the ſaid Nabob and 


Names of Perſons in 


the Eaſt-Indies, ne- 
ceſſary tobe examined 
for the Retpondent, 


Rajah, and ſuch other Country Powers reſpectively, and by withdrawing any Sanction or Protection the Appellanr 
might claim, or have, or pretend to, as an Agent for the Engliſh, and which the Reſpondent did in purſuance of 
the ſaid Orders and Letters of the ſaid Company, in the Bill ſet forth, and for the Support, Welfare, and Main- 
tenance of their Trade in Bengal, and as acting under the Authority of the ſaid Charter, and Acts of Parliament 
above-mentioned, and not through any Malice, Reſentment, or View of Self. Intereſt in him the Reſpondent; and 
that the Truth of the ſaid ſeveral Charges would appear, and could be proved by the Teſtimony of ſeveral Perſons 
then living in the Eaſt- Indies, and by ſeveral authentic Records, Documents, Orders, Letters, and Papers, then in 
the Eaſi- Indies; and that the Cauſe of the ſaid Action, ſo brought by the Appellant, if any ſuch Cauſe he had, did 
wholly ariſe at Bengal, or ſome other Place in the Eaſt-Indies; and that ſeveral material Papers, Documents, and 
other Pieces of Evidence, and likewiſe ſeveral material Witneſſes, who could prove the Truth of all, or moſt, or 


ſome of the ſeveral Matters before ſtated and charged to have paſſed in the Eaft-Indies, and by whom alone he the 


Reſpondent could prove the ſaid ſeveral Matters, were then in the Eaſt-Indies; and that he the Reſpondent could 
not make a full and compleat Defence on the Trial of the ſaid Action brought againſt him, without having the 
Benefit of ſuck Evidence and Teſtimony, or a Diſcovery and Admiſſion of the ſaid Facts above-mentioned, from 
the Appellant himſelf; and that the Appellant threatened forthwith to proceed to Trial in the ſaid Action againſt 
the Reipondent, | | | 1 

The Fad Bill further expreſsly charged, That the ſaid Nabob Sajab al Dowlah, Rajah Bulwan!/ing, Nabob 
Mahomed Keza Kbaton, Rajah Nunkomer, Rajah Purſed Roy, Envoy from Sujah Dowlah, reſident at Calcutta, Sir 
Robert Barker, Commander in Chief of the Army in Bengal, Captain Gabriel. Harper, Captain Henry Bickerton, 


Captain Thomas, Conway, Lieutenant Bruce, Lieutenant Harriſon, Thomas Motte, Eſq; Edward Baber, Eſq; Philip © 


Delafield, Simeon Droze, Secretary to the Governor and Council of Calcutta, Fobn Holme, Notary Public at Cal- 


cutta, Gocul Goſſaul, William Broughton Rous, Eſq, Colonel Jeſeph Peach, Lieutenant Colonel Pemble, Lieutenant 


Prayer of the Bill, 


Gavinett, Lieutenant Gurnet, Lieutenant George Brown, William Cook, Adjutant of the Garriſon of New Fort William, 
Serjeant Pemm, Frederick Thomas Smith, Fort Major at New Fort-IWilliam, Lieutenant 7obn Brown, Doctor Ellis, and 
ſeveral other Perſons then reſided in the Eaft-Indies, without the Advantage of whoſe Teſtimony the Reſpondent 
could not make a full and proper Defence on the Trial of the ſaid Action, and which Teſtimony he could not have 


but on a Commiſſion for the Examination of his ſeveral Witneſſes in the Eaſt-Indies, iſſuing out of and under the 


Authority of the ſaid Court of Exchequer. 


* 


Therefore the Reſpondent by his ſaid Bill prayed, That one or more Commiſſion or Commiſſions .might iſue 


out of and under the Seal and Authority of the ſaid Court of Exchequer, for the Examination of the Reſpondent's 


under the Order and Authority of the ſaid Court; and that in the mean Time the Appellant might be reſtrained, 
by the Order and Injunction of the ſaid Court of Exchequer, from proceeding at Law againft the Reſpondent in the 


24th June 1773. 
Aniwer of Appeliant. 


14th March 1768, 
the Appellant ſeized 
at Barah, in the Pi0- 
vince of Owd, 


Witneſſes in the Eaſt-Indies, and that he might be at liberty to examine his Witneſſes there, as he ſhould be adviſed, 


faid Action, until ſuch Commiſſion or Commiſſions ſhould be executed and returned into the ſaid Court. | 
The Appellant, on the 24th Day of June laſt, put in his Anſwer to the ſaid Bill, and thereby ſtated, that he 
being an Armenian, and a Native of 1/pahan in Perſia, he for many Years, and till lately, lived or reſided in Hindoſtan, 


particularly in the Province of Oted in Hindeſtan, within that Part of the Dominions of the Nabob Syjab al Dowlab, 
which was under the Juriſdiction of the Rajah Bukvant/ing; and that during all, or the greateſt Part of the Time of 


his reſiding there, he was concerned in Trade or Merchandize, in a very conſiderable and extenſive Way, as well 
in his own Right as Agent for Merchants of other Nations, upon Commiſſion and otherwiſe, whereby he acquired 
a comfortable Livelihood or Support; and that being fo reſident and trading in the ſaid Province as aforeſaid, 


a Party of armed Seapoys, or Black Soldiers, in the Service of the ſaid Rajah Bulwantifing, on or about the 14th of 


March 1768, under the Command of an Officer of the ſaid Rajah, did, in a violent and abrupt Manner, ſeize the 
Appellant, at Barab, in the faid Province of Owd, and afterwards confined him in a Fort, and informed him that 


he was fo ſeized by virtue of a Perwannah, or Order in Writing, which the ſaid Rajah had iſſued, in purſuance of 
an Order from the Reſpondent, then acting as Preſident and Governor of Calcutta in Bengal, on Behalf of the United 


Company of Merchants of England trading to the Eaſt-Indies; and that the ſaid Officer, at the Time he fo ſeized 
the Appellant as aforeſaid, ſhewed to the Appellant the ſaid Perwannah or Order from the ſaid Rajah, for ſeizing 
the Appellant, which, according to the beſt of his the Appellant's Remembrance and Belief, was to the Purport 
and Effect following; © It is the Order of the Governor of Calcutta to ſeize and impriſon Cejee Gregore :” And 
that after being kept a Priſoner for ſeveral Days, he was carried to Chow/ah, where he received from the ſaid Rajah 


and his Miniſters Letters approving of his Conduct, and condoling with him upon his being impriſoned under the 


Orders of the Reſpondent; and from thence was conducted under a ſtrong Guard of armed Soldiers to Patna, and 


delivered to Shetabrey, who was then the Collector of the Revenues on Behalf of the ſaid Company at Patna, who 
ordered the Appellant to be confined under a Guard of Soldiers, who were entertained in the Service of the ſaid 
Company, within the Territories aſſumed by them under the Name of Dewannee Territories, and under the Com- 
mand of their Servants and Collectors, under the Names of Rajahs, Nabobs, Fouzdars, &c. and then particularly 
under the Management of the ſaid Shetabroy and Mahomed Rheza Khawn, who, as the Appellant believed, acted 
under the Orders of the Reſpondent; and that by virtue of the Orders of the Reſpondent, as the Appellant 


believed, he was conducted under Confinement to Murſbadabad, where he was put under -a Guard of the Englijh 
Seapoys, and was there ſo kept and confined until on or about the 23d of May 1768, and was uſed with great 


_ Cruelty when fo under Confinement; and after having travelled for the Space of 600 Miles, or thereabouts, was 


afterwards diſcharged without having been accuſed, or brought to any Trial or Examination with reſpect to any 


Crime or Miſdemeanor whatſoever, and without having any Cauſe aſſigned to him for his being fo ſeized and 


' impriſoned as aforctaid, except that it was the Will and Pleaſure of the Reſpondent, or to that or the like Effect; 


and that at the lime he was fo ſeized as aforeſaid, being engaged in beneficial Concerns in Trade, he was, by 
Means of his ſaid Seizure and Impriſonment, ſtripped of the Advantage thereof, and allo of the Whole or the greateſt 
Part of. his Property, which was very conſiderable, and was greatly harraſſed both in Body and Mind, inſomuch 
that his Life was deſpaired of; and that he was ſo ſuddenly forced away from his faid Houſe or Habitation, without 


any 
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any reaſonable Opportunity of taking common Necefſaries with hic; and that in the Courſe of his ſaid Confinement 
he was fre r uſed with great Ignominy and Severity by the Guards ſet over him; and that by Means of the 
Hardſhips he ſuffered in the Courſe of ſuch Confinement, he became greatly afflicted with various Diſorders ; and 


that at the Time 3 was fo ſeized as aforeſaid, he was, as he believed, in perfect Harmony and Friend- 
ſhip with the ſaid Rajah Bultwan/fing ; and that, according to the beſt of his Knowledge, Remembrance, and Belief, 


or from any thing he remembered to have heard, the ſaid Rajah did not give iny Orders or Directions whatſoever 


for ſeizing,” impriſoning, or baniſhing the Appellant from his Territories, otherwiſe than as aforeſaid, and which the 
Appellant believed the ſaid Rajah was intimidated to do by or thro' the Means of the Reſpondent, and one Richard 
Smith, a Military Officer in the Service of the ſaid Company, or one of them; the ſaid Rajah bring, as the Appel- 
lant believed, at the Time the Appellant was ſeized, under the immediate Influence and Direction of the ſaid — 5 
pany, or their Governor and Council at Calcutta, and the ſaid Company being, as he believed, or having been, 
actually Maſters of the ſaid Rajah, and the Country and Territories over which he preſided; and that at the Time 
he was ſo ſeized as aforeſaid, he was poſſeſſed of, or intereſted, in his own Right, in various Effects in the ſeveral 
Provinces of Patna, Ghazipore, and elſewhere, in Hindeſtan aforeſaid, conſiſting of Houſehold Goods, Stock in Trade 
in various Articles, and Debts due to him, to a very large Amount in the Whole; and that at the Time he was ſo 
ſeized as aforeſaid, he was concerned or engaged in ſeveral beneficial Contracts then remaining to be performed, 
from which, in Caſe he had not been ſo ſeized, very conſiderable Profits would have ariſen, as he believed, amount- 


ing, as he likewiſe believed, to ſeveral Thouſand Pounds more; and that he was at the ſame Time likewiſe poſſeſſed 
of, or intereſted in, certain Perwannahs, Grants, or Licences, for Salt-Petre and Opium, and other Articles in 
Trade, in the Diſtricts aforeſaid, or ſome of them, and from which, as he believed, if he had not been ſo removed 
as aforeſaid, he would have received conſiderable Advantages in a very ſhort Space of Time, ſuch Perwannahs, 
Grants, or Licences, being, as he believed, worth at that Time, to be fold, ſeveral Thouſand Pounds more; and 
which, with all or moſt of the Matters aforeſaid, and the Profits thereof, were, by reaſon of the Appellant's being 


| ſuddenly ſeized and impriſoned, totally loſt to him, together with many of his Papers, Books of Account, an 


Writings, he not having had any reaſonable Time or Opportunity allowed him for preſerving or taking cate of his 


ſaid Effects or Concerns; and as, after he had been ſo confined, and diſcharged from ſuch Confinement, he was 


threatened, by an Edict publiſhed ar Calcutta, as he believed, by or through the Means of the Reſpondent, and the 


ſaid Smith, an others of the Council of the ſaid Company at Calcuita, with Impriſonment, Corporal Puniſhment, or 
Confiſcation of his Effects, in Caſe he, or any Perſon for him, ſhould go into the Countries to take Care of his {aid 


Effects, the ſaid Edict, as he believed, prohibiting or forbidding all Armenians from going to or reſiding in any of 


the Countries of the ſaid Nabob Syjab a! Dowlab, or the Rajah Bukvant/ing, or ſending any Perſon thete, under 
ſuch or the like Penalties as aforeſaid, or to that or the like Effect: And that he was not only deprived of or pre- 
vented from receiving any Profits from his ſaid Concerns in Trade as aforeſaid, or any of them, but, by reaſon of 
his ſaid Impriſonment, he neceſſarily ſuſtained very conſiderable Charges and Expences, to the Amount of many 


Hundred Pounds, and was alſo expoſed to other conſiderable Charges in coming to England for Redreſs in the 


Premiſes: And that he had, by his Seizure and Impriſonment, and from the Conſequences thereof, actually ſul- 

tained Loſſes and Damages, upon the whole, amounting, as he believed, to the Sum of 15,0007. arid upwards. 
The Appellant admitted, by his Anſwer, that he had cauſed an Action of Aſſault and Impriſonment to be com- 

menced in his Majeſty's Court of Common Pleas at Weſtminſter, againſt the Reſpondent and the ſaid Smith, and 


declared therein, and laid his Damages at 20, ooo l. and that he had aſſigned the Cauſes aforeſaid as the Ground and 
Foundation for and as the Cauſe of ſuch Action. | | 155 


5 ; that in and The Appellant alſo admitted, that in and before the Month of November 1966, and from that Time to March 1 68, 
== NV. 1700, 


: N 1 Dom within the Territories, Government and Juriſdiction of the ſaid Rajah and Nabob reſpectiveſy, and believed the ſaid 
un Bol. William Bolts was, before the ſaid Month of November 1766, in the Service of the ſaid Company; but had then, as 


he was employed as Agent for the ſaid William Bolts, by Commiſſion, in extenſive Dealings or Concerns in Trade 


he believed, quitted the ſame; but whether the ſaid William Bolts had not, after he had ſo quitted ſuch Service, any 
Right to carry on Trade within the Limits deſcribed by the Charter in the ſaid Bill mentioned, either by himſelf or 
his Agents, the Aer by his ſaid Anſwer, alledged he did not know, nor could ſet forth, nor could form any 
Belief concerning the ſame, ſave that whilſt he was fo concerned as Agent for the ſaid William Bolts as aforeſaid, he 


- underſtood that the ſaid William Bolts had a Right to Trade in the ſaid Dominions of the Nabob Sujab al Dowlab, 


and the Rajah Bukwant/ing, not having heard of any Complaint againſt him on that Account, and knowing that che 
ſaid Rajah Bulwant/ing in particular had granted his Perwannahs or Licences for that Purpoſe. 


He faid, that he did not know, nor could ſet forth, or form any Belief, whether any Gomaſtahs or Agents 


employed by any of the Engliſi in the ſaid Country, was or were guilty of any grear or other Oppreſſion or Extor- 


tion under the Sanction of the Exgliſi Name, or contrary to any Reſolutions of the ſaid Preſident and Council of 
Fort-William, as aforeſaid, and any Orders and Directions of the ſaid Court of Directors, of the ſaid Company, for 


the recalling of Gomaſtahs or Agents of the Engii/h from the Provinces, and withdrawing the Protection and Sanction 


of the Engliſi Name from them, in the ſaid Bill mentioned, or otherwiſe; or that any ſuch Gomaſtahs or Agents 
were or had been guilty of great, or any other Fraud or Oppreſſion, in the Courſe of their Trade; and in Oppolition 
to the lawful Authority of the ſaid Nabob and Rajah, or either of them, and contrary to the Laws of their reſpective 
Dominions; or whether any ſuch Reſolutions, Orders, or Directions, as in the Bill mentioned, were made by the 
Preſident and Council of Fort-William, and Court of Directors of the ſaid Company reſpectively, or any of them, or 


any other Reſolutions, or Orders, or Directions, of ſuch or the like Date, Purport, or Effect reſpectively, or any 


of them. | FT Era | : | 
The Appellant, by his faid Anſwer, denied that he was ſeized, confined, impriſoned, of removed from Place to 

Place, according to the beſt of his Knowledge, Remembrance and Belief, or from any thing he remembred to have 

heard, ſave by or from the Bill, under or by virtue of any Warrant, Order, Authority or Directions of the ſaid 


Nabob and Rajah, or either of them, or any other Country Power within the Juriſdiftion of them, or either of 


them, for or on Account of any Breach of any Laws of the ſaid Territory, or any of them, or any Diſobedience to 


the lawful Authority of, and as an Offender againſt, them, or any or either of them, or as being in any wife obnoxi- 


ous thereto, and to the Juriſdiction and Authority of the Government thereof, or was informed ſo at the Time; 
or that he was ſo ſeized or confined at the Deſire, and upon the Complaint, and by and under the Order and 
Direction of the ſaid Rajah and Nabob, or either of them, or any other Country Power within their or either of 
their Juriſdiction, for ſuch or the like Reaſons as in the Bill are mentioned, or otherwiſe than as aforeſaid. +. 

The Appellant, by his Anſwer, denied, that after he was ſeized and 2 86- and during his ſaid Confinement, 
he was treated with all poſſible Humility and Tenderneſs in every or any Reſpe&s os Reſpe&, but, on the contrary, 
that he was treated with great Cruelty ; but whether by the Order of the Reſpondent or riot, he did not know, 
nor could ſer forth, or form any Belief concerning the ſame: And he alſo denied, that before he was ſeized he had, 
according, to the beſt of his Knowledge, Remembrance, and Belief, any Notice or Admonition thereof, ſave as 
therein mentioned, or that he was ſeized and impriſoned and removed by or through the Means of the Reſpondent, 
at the Deſire, and on the Complaint, and by and under the Direction, Warrant, Order, of Authority of the ſaid 
Rajah or Nabob, or either of them, or of any other Country Power, for the neceſſary Protection of the Trade, and 
good Order and Government of the Eaſi- Indies, and the faid Territories of the ſaid Rajah and Nabob, or either of 
them, or any other Country Power in the Eaſt-Indies, according to the beſt of his Knowledge, Remembrance, and 
Belief, but, on the contrary, that he was ſeized or arreſted, impriſoned or confined, contrary to, or in Violation of 
the known Laws, Cuſtoms, or Uſages, within the ſaid Juriſdiction or Territories, as he believed. 


mat Re- The Appellant, by his faid Anſwer, admitted it to be true, that at the Time he was ſeized of arreſted, the Re- 


Qed as Ser- 


ell. India ſpondent was, or acted as, a Servant of the faid 9 and who, as the Apen believed, were then in A 
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with the faid Nabob and Rajah, and other the Country Powers reſpectively in Hindelan aforeſaid; but the Appellant 


haye any foch Som the e ũ ber | 1 e e 
The Appellant denied, that the Reſpondent, as the Appellant was adviſed, and verily believed, was or could be 
revented from going to Trial in the ſaid Action, having pleaded'the general Iſſue therein, by not baving the Teſ- 
timony of the ſeveral Perſons in the ſaid Bill mentioned as his Witneſſes, or any other Witneſſes for proving the 
Truth of the ſeveral Matters and Facts in the ſaid Bill in that Behalf mentioned, and for proving and authenticating 
the ſeveral Ats, Orders, and Reſolutions therein mentioned to have been made and done; but, on the contrary, 
the Appellant inſiſted that the ſaid Bill was vexatious, and calculated merely to delay che Trial of the ſaid Action 
for a conſiderable Length of Time, and during which the Appellant. might die; and that the Appellant was ad- 
viſed there was not any Thing in the ſaid Bill alledged proper for conſtituting a Defence in the ſaid Action; and as 
ſome of the Perſons named as Witneſſes in the ſaid Bill had, as he believed, been long ſince dead, and as others of 
them, as he had been informed, and believed, had for ſome Time paſt been in England, or had left India. 3 
The Appellant by his ſaid Anſwer alſo ſaid, that he knew nothing of the Acts of Parliament, Charter, Commiſſion, 


General Letters, Orders, or Reſolutions mentioned in the Bill, or whether ſuch General Letters, Orders, Minutes 


of Reſolutions, and Commiſſion, were in the Eaſt- Indies, or what other Place, if any ſuch exiſted; or whether the 
Reſpondent acted as Preſident and Governor of the Preſidency of Bengal and Preſident of the Select Committee, from 


January 1767, till his Departure from the Eaſt-Indies to England, or for, from, or to, any or what other Space of 


Time, fave that from what he had heard and ſeen in India, he believed that the Reſpondent was Preſident and 


Governor of Bengal and its Dependencies on Behalf of the Company, 
He ſaid, That the Name of the Officer by whom he was ſeized and impriſoned at Barab, was Bukbi/ng, and that 
he was confined at Deildarnagar, as well as at Barab, Patna, and Murſhedabad ; and that the Name of one of the 
Perfons who were concerned in confining the Appellant from Barab to Patna, was Meer Abdullah ; and that the 


Name of one of the Perſons who were concerned in confining the Appellant at Patna, was Meer Coſſim, a Famadar; 
and the Names of the Perſons concerned in confining the Appellant at Mur/hedabad, were Sookdeb Bowany Teick/ing, a 


Jab, Subbaw Meer, and Budboo; but who were the other Perſons concerned in ſeizing, impriſoning, and confining 


the Appellant, at all or any of the Places aforeſaid, or otherwiſe, the Appellant did not remember, nor could ſet 


forth, or form any Belief concerning the ſame, ſave as aforeſaid. | : 

The Appellant by his ſaid Anſwer alſo ſaid, that he had heard, and believed it to be true, that the ſaid Rajah 
Bukwvant/ing, and Jobn Holme, in the Bill named, were dead; and that William Cook, in the Bill named, was in Eng- 
land; and that the ſaid Nabob Sujah al Dowlab, and Nabob Mabomed Reza K baton, Sir Robert Barter, Gobriel Harper, 


and Simeon Droze, in the Bill named, were in the Eaſt- Indies; but where the reſt of the Perſons, in the Bill men- 


tioned to be material Witneſſes for the Reſpondent in the ſaid Action, or any of them, were or was, or in particular 


whether they or any of them were then in the Eaſi-Indies, the Appellant did not know, nor could ſet forth or form 


zoth June 1773. 
Injunction moved for. 


eth July 1773. 
Injunction again 
moved for and grant- 


Replication to An- 
ſwer. 


1zth July 1773. 
Commiſſion to exa- 
mine Witneſſes moy- 
ed for on the Re- 
ſpondent's Affidavit. 


any Belief concerning the ſame. | 7 5 | | 

On the goth Day of June laſt, the Reſpondent moved the ſaid Court of Exchequer for an Injunction to ſtay the 
Appellant's proceeding at Law, and that ſuch Injunction might extend to ſtay Trial; and ſuch Motion, after hearin 
Council on he's Sides, was ordered to ſtand over to be moved again the firſt Day of the Sittings after laſt Trinity 
Term; and accordingly, | | | 

On the gth Day of Fuly laſt the Reſpondent, by his Council, again moved the Court of Exchequer for an Injunc- 
tion to ſtay the Appellant's Proceedings at Law, upon the Merits ; when, upon hearing of Council on both Sides, 
and reading the Appellant's Anſwer, it was, upon due Conſideration had by the Court, ordered, that an Injunction 
ſhould forthwith iflue, and an Injunction hath been iſſued purſuant to ſuch Order. 5 

The Reſpondent being deſirous to go to Commiſſion in the ſaid Cauſe as ſoon as poſſible, immediately replied to 
the Appellant's Anſwer; and on the Nite gth Day of Fuly 1773 moved for, and obtained, a Subpcena to rejoin. 
On the 13th of the ſame July the Reſpondent moved for a Commiſſion to examine Witneſſes in the Eaſt-Indies, 
upon an Afﬀidavit made by the Reſpondent, That his Bill of Complaint filed in the ſaid Court of Exchequer was 
not filed with a frivolous or vexations Intent, or merely to delay the Appellant's Trial at Law, or to put him to 
unneceſſary Expence or Trouble, but for a Diſcovery of the ſeveral Matters charged in the ſaid Bill, all or moſt 
of which were, as the Reſpondent believed, founded in Truth; and to obtain full Proof of the ſeveral Facts and 


Matters therein contained or alledged and to authenticate the ſeveral public Acts, Orders, and Reſolutions par- 


ticularly mentioned in his ſaid Bill, by an Examination of many of the Witneſſes in his ſaid Bill particularly 
named, and other Perſons then reſident in the Eaft-Indies, as he believed, under one or more Commiſſion or Com- 
miſſions for that Purpoſe, to be iſſued out of, and to be returned into, the ſaid Court of Exchequer; and that 
many material Facts and Circumſtances relating to the ſuppoſed Seizure and Impriſonment of the Appellant, and the 


Cauſe and Manner thereof, and the Authority under which the ſame was done, and by whom, and alfo the Nature 


of the Confinement, and the Treatment of the Appellant; and likewiſe with Reſpect to his Property, and the Nature 


of his Loſs or Damage ſuſtained by ſuch ſuppoſed Impriſonment, and which were neceffary or proper for the Re- 
ſpondent's Defence on the Trial of the Action brought againſt him, were only in the Knowledge of Perlons then 
reſident in the Eaſt-· Indies, as he believed, and who were preſent at, or privy to, the Tranſactions in the Reſpondent's 
Bill mentioned, and acquainted with the Circumſtances attending the ſame, and particularly feveral of the Perſons _ 
named in the ſaid Bill, and whoſe Teſtimony he could not have the Benefit of without a Commiſſion for that Pur- 
poſe to the Eaſt· Indies: And that if ſuch Commiſſion was granted, he believed he ſhould be able to have the Depo- 
fitions taken of many of the Perſons named in the ſaid Bill, and particularly of the ſeveral Princes of the Country 
in Amity and Alliance with the ſaid Eaſt-India Company, and in whoſe Territories ſeveral of the Facts and Circum- 
ſtances happened or were done, and others their Miniſters, Envoys, and Servants, reſpecting the Matters for which 
the Appellant had brought his Action againſt the Reſpondent : And that without the Examination of many of the 
Perſons named in the Reſpondent's Bill, who were then in India, and ſome of whom were never likely to come to 


. England, being Natives of that Country, and others of whom were likely to remain in India for a conſiderable 


Commiſſions ordered. 


Time, and other Perſons in India not named in the Bill, who were well acquainted with the ſeveral Facts and Cir- 
cumſtances mentioned in the Reſpondent's Bill, he was adviſed, and believed he could not make a full and proper 

Defence on the Trial of the ſaid Action. 3 | 5 1 | 
Upon ſuch Application the ſaid Court of Exchequer ordered, that the Reſpondent ſhould be at Liberty to ſue 
out one or more Commiſſions for the Examination of Witneſſes to be executed in the Eaft- Indies, OO 
| | Appellant 


and that each Side ſhoul 


oppolite fide; and that the ſaid Commiſſions ſhould be returnable without Delay; and in Caſe the Appellant 
ſhould 2 the ſaid Commiſſion or Commiſſions, he was to be at Liberty to take out a Duplicate or Duplicates 
thn 


and of what Religion each and every of the ſaid Witneffes reſpectively was or were.” 


5 ** 
llant ſhould —_ and ftrike Commiſſioners Names with the Reſpondent's Clerk in Court, in a Month ; 
be at Liberty to name Eight Commiſſioners, whereof Four were to be ſtruck out by the 


to execute the ſame, in caſe the Reſpondent ſhould not proceed to execute his Commiſtion or Com- 


miſſions within two Months after the Arrival thereof in the Eaſt-Indies; but in caſe the Appellant ſhould make 
Default in exchanging and ſtriking C 
aforeſaid, then the Reſpondent was to be at Liberty to fee our ſuch Commiſſion or Commiſſions directed to his own 
Commiſſioners only; and that a Clauſe ſhould be inſerted in ſuch Commiſſion or Commiſſions, for che Commil- 
fioners to be empowered to ſwear an Interpreter, well and faithfully to interpret the Oath and Interrogatories to be 
exhibiced to ſuch of the Witneſſes who ſhould be examined on the faid Commiſſion or Commiſſions as ſhould not 
underſtand the Eg Language, and allo to interpret their Depofitions to the ſaid Interrogatories if it ſhould be 
neceffary ; and that the Word (Corporal) and the Words (upon the Holy Goſpels of God) ſhould be left out. of 
ſuch Commiſſions; and that inſtead of thoſe latter Words, the Words, in the moſt folemn Manner uſed in chat 
Country, ſhould be inſerted ; and that the ſaid Commiſſioners ſhould certify to the faid Court of Exchequer, in the 
Return of the ſaĩd Commiſſion or Commiſſions, in what Manner the Oath had been adminiſtered to each and cver 
of the Witneſſes; Who ſhould have been examined under and . of the ſaid Commiſſion or Commiſſions, 


ommiſſioners Names with the Reſpondent's Clerk in Court, within the Time 


very 


ioners nam - In Purſuance of ſuch laſt Order, the Reſpondent named his Comimſiſſioners, and the Appellant alſo e 


e the Eaſt-I 


nd Commiſion Commiſſioners z and the Appellant having joined in the Commiſſion, Commiſſioners names were, ſtruck, anda Com- 
miſſion ſealed ; and'ſuch Commiſion was made out on the Part of the Reſpondent, and a Duplicate thereof was. 
alſo made out on the Part of the Appellant; and the Reſpondent's Commiſſion was ſent to the Eaſt- Indies in the 
Ship la, and a Duplicate thereof was alſo ſent by the Reſpondent in the Ship Buze, in the Month of December, 
laſt. a | D 22 F 


Notwithſtanding which, and in order to prevent the Reſpondent from reaping any Benefit from the Examination Nh 


of his Witneſſes in the Eaft-Indies,*the Appellant has thought fit at Length to appeal to your Lordſhips, and prayed; © 
a Reverſal of the faid Order of the gth day of Fuly 1773, by which the Court granted an Injunction; but the Re- 
ſpondent OT Ie the ſame ſhall be affirmed, (among other Reaſons to be offered at your Lordſhips Bar) for 
he , p ! nd . i nog nah: 


%% 38 5 NW 6 


I. It is not conſiſtent with the Rules of Juſtice and Equity that any Perſon ſhould be forced on to « Trial at Law 


without having the Benefit of every material Evidence in his Favour ; and as there is no Method at Law 
to procure the Teſtimony of Perſons who reſide in Foreign Countries, it has long been the conſtant and 
frequent Practice of Courts of Equity, to grant Commiſſions for the Examination of ſuch Witneſſes, in 

order that their Depoſitions may be had and uſed as Evidence upon the Trial at Law; and to grant an 
Injunction to ſtay the Proceeding to Trial in the mean Time, as without this latter Relief, the former 
would be of no Uſe. £5 : | | 


II. As ſuch Depoſitions cannot be uſed at Law, if taken before the Cauſe in Equity is at Iſſue, it is often ne- 


ceſſary to apply for the Injunction upon the filing the Bill, before the Time for anſwering is out, or even 
before the Defendant has appeared, which is granted upon an Affidavit of the Plaintiff in Equity, that he 
has material Witneſſes abroad; or upon the coming in of the Defendant's Anſwer, before Iſſue is joined, as 
otherwiſe the Cauſe might be tried at Law before the Court of Equity could give the Relief prayed by the 
Bill, which Relief is a Commiſſion for the Examination of Witneſſes in Foreign Parts. | 


III. When ſuch Injunction is applied for after the coming in of the Defendant's Anſwer, it is granted or refuſed 


upon the general Nature of the Caſe, and the Probability that the Defendant has material Witneſſes reſident 
abroad appearing from the whole of the Anſwer ; and it is not neceſſary that there ſhould be a full and 
reciſe Admiſſion that the Plaintiff in Equity has material Evidence for his Defence abroad; for then no ſuch 
anden could ever Iſſue, ſuch an Admiſſion amounting to a Confeſſion that he (the Defendant in Equity) 


has no good Cauſe of Action at Law: but, upon applying for the Commſſion, it is neceſſary for the Plaintiff 
to make an Affidavit that he has material Witneſſes abroad. . ; | 
IV. A Relief ſomewhat ſimilar is given at Law by putting off the Trial on Account of the Abſence of a material 
Witneſs, who is gone into Foreign Parts for a ſhort Time only, and expected ſoon to return; but that Re- 
lief does not, nor can, in its Nature, extend to the Caſe of Witneſſes who are reſident in Foreign Countries. 


V. In this Caſe, it 1s . by the Anſwer. that the Cauſe of Action wholly aroſe in the Eaſt-Indies ; that it is 


not grounded on a meer perſonal Aſſault by the Reſpondent on the Appellant, but is at moſt only a 
conſtructive Aſſault and Impriſonment, which, as to the Fact itſelf, and the Matter of the general Iſſue. de- 
pends upon a Variety of Circumſtances ;, and as to the Amount of the Damages, which the Defendant eſti- 
mates at a very large and enormous Sum, they may be greatly leſſened by the Grounds, Motives, and ap- 
parent Neceſſity for the Exerciſe of the Authority, even if it ſhould finally appear not to have been ſtrictly 
legal; the Want of Malice or IIl- will in the Actor; the Manner of Behaviour, the Nature of the Treatment, 
and the Situation and actual Loſſes of the Party ſuppoſed to be aſſaulted and impriſoned; all or moſt of 
which Circumſtances cannot but be known to many Perſons now in the Ez2ft-Indies, ſome of whom are 
named in the Bill, and admitted to be abroad, and from their Situation and Offices muſt be ſuppoſed to be 
converſant with and conuſant of thoſe Circumſtances, and which the Defendant has not ventured to offer 
any Reaſon for believing they are not; and he has not ſworn that in fact they were not privy to the Tranſ- 

action. | | 5 


VI. As a Commiſſion has actually iſſued, and been ſent to the Eaſt- Indies, the reverſing the Order appealed from 
Vould render ſuch Commiſſion, and all that has been done ſubſequent to the Order, nugatory and uſeleſs, 
as the Cauſe may be tried before ſuch Commiſſion is returned, if the E e is diſſolved; although the 
Appellant has not thought fit to appeal from the Order directing the Commiſſion to iſſue, but only from 

the Order for an Injunction, which, though prior in point of Time to the Order for a Commiſſion, yet is in 
reality conſequent upon, and neceſſarily follows the Reſpondent's Right to have ſuch a Commiſſion, which 
Right has been eſtabliſhed by the Court of Exchequer, by making the Order for a Commiſſion, which re- 
mains unappealed from. | — | 
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A 18 A pelt, Jobannei Padre Rafael, TER 2 like Action as the Appellan Gregore ch 5 like 
wiſe la his Damages at 20,0001, 


Bill filed by the Re- The Bill exhibired againſt him, ſtates the ſame Acts of Parliament, Letters patent, General Leners, md Orders 
of the Court of Directors of the Eaſt. India Company, and Reſolutions of the Preſident and Conngil at Fort-William, 


WOOL 4-443 


and contains the like Charges as the Bill filed againſt Cojamaul. WE” 
This Appellant put in the like Anſwer, and almoſt in the ſame Words, with the like 
of the Facts charged by the Bill, as the other Appellant Cojamaul, except as to the Place, Time, — Manner of 
his Impriſonment; as 5 which, the Appellant Rafael ſtated, that he was refident in the Province of Ouiͤ, in 
Hindeftan, within the Dominions of the Nabob Sojab al Dowlab, and that he was ſeized and impriſoned at Fy/abad, 
in the ſaid Province of Ow4d, on or about the 27th of April 1768, by a Party of armed Seapoys, or Black Soldiers, 
in the Service of the Zaſt. India Com ny, ſtationed at the Court of the ſaid Nabob, under the Command of Gabriel 
Harper, a Captain in the Service of the ſaid, Company, and carried by Force to the ſaid Gabriel, Harper, who in- 
formed him that he had received Letters or Orders 1 the Reſpondent, then bein Ding of acting as the Company's 


Appellant a Priſoner to Calcutta; and ſtated his having been carried from Place to Place, till he arrived at Mur 


ſbedabad, and the Treatment of him when under Confinement, 3 in the ſame Manner as the other Appellant Cojamaul 
0 by his Anſwer. 


The Proceedings in the Court of Exchequer, with reſpect to the Appellant Jobannes Padre Rafael, are the 


Exchequer the ſame ſgme as thoſe. with reſpect to the other Appellant; and che Order for an Injunction made in the Suit inſtitutec 


as in the Suit a inſt 


2 this Appellant, is exactly the ſame, and was made on the ſame Grounds as that made in the Suit againſt 
the other Appellant; and therefore the Reſpondent hopes ſuch Order will be alſo affirmed b 2 your er "or. 
the ſame Reaſons as are offered in Support of the Order made in the other Cauſe, with this additional One: | 


That Captain Harper rs, upon the Face of the Appellant” 8 Anſwer, to be a Perſon, who can very materially 
depoſe with ape 0 the Matter in Iſſue; and he 1 is admitted by the Anſwer to be in the Eoft- Indies. 
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